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Fiduciary issues in a transition to independent Financial Advisor
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There is a debate going on in the financial services profession over whether or not a practitioner is acting as a fiduciary in the delivery of advice and services to his/her clients. Let us address this issue briefly and then move on to the bigger issue of how to deal with this once you determine that you are, in fact, acting as a fiduciary. (And, you probably are)

In an effort to define a fiduciary, it might be as simple as describing it as – a person who has legal and/or moral responsibility for managing someone else’s money. If we accept this broad definition, then most all financial advisors would be considered fiduciaries, including wirehouse-type brokers. 
The Registered Investment Advisor (RIA) is always a fiduciary; for the dually registered Broker/advisor, one would need to study the client services agreement to determine whether a fiduciary relationship exists. An investment consultant could be deemed a fiduciary:

· When the consultant has discretion over a client’s assets

· When the client is dependent upon the consultant’s advice

· When the consultant is providing a client comprehensive and continuous investment advice

· When the consultant is providing an ERISA client investment advice, and is receiving a fee

· When the consultant is a registered investment advisor (RIA)

A specific example related to advice might be in the preparation of a written financial plan, do you?

· Offer considerations (different choices for the client to choose from without specifically influencing the client’s decision over which choice)?

Or:

· Do you make specific recommendations related to the client’s situation and needs? (using words such as “we recommend…” or “Invest in…” or similar words)

One caution is to avoid getting too caught up in the semantics of fiduciary status. You may be deemed to have a fiduciary relationship with a client regardless of how you word your financial plan if you are otherwise acting on behalf of the client in a fiduciary manner. 

Evaluating and/or choosing investments for your clients could enter a new dimension with the added issues of fiduciary standards of care. With the standards of care, the practitioner will need to look beyond just a strategic asset allocation based on client risk factors, investment performance or even Monte Carlo simulations and investigate such things as range of expense ratios (with mutual funds), Manager structures (with mutual funds, separate accounts, etc.) and performance differentials (published performance contrasted with individual client results). 

Another fiduciary consideration in the investment selection and/or monitoring process is best execution. In seeking best execution, money managers should take into consideration: 

· commission expenses
· strike price of the security

· the quality and reliability of the trade
There is no requirement that the fiduciary seek the lowest commission, but he/she must justify paying up for a service. Having these additional considerations is an advantage as it standardizes the investment selection process with the first consideration of protecting the client.

Embracing your role as a fiduciary may not only provide your clients with value, it could also result in lower costs, lessen risk and  produce greater practice efficiency.
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